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And fight in the way of God with those who fight against you, but

aggress not; God loves not the aggressors.

Cattle 190
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FOREWORD

This study analyses the Qur'anic revelation and the
preaching and practices of the Prophet Muhammad in order
to ascertain what Islam in its initial manifestation taught
regarding the responsibilities of Islamic armies and warriors
towards the people that we nowadays call civilians and other
non-combatants. It is clear that the divine revelation and the
Prophet of Islam ushered in an era of humanity during warfare
exceeding that found previously in Arabia and indeed virtu-
ally anywhere in the world. Muhammad did not intend war
and its ravages to involve whole communities, bug, rather, to
involve only the combatants, whose aggression and willing-
ness to take up arms made them culpable and subject to armed
resistance. Understanding that Allah permitted self-defence
against attack, he directed warfare to the attackers, but not
to the enemy force’s women, children, and elderly. Indeed,
in keeping with modern international humanitarian law he
forbade their deliberate targeting, unless they surrendered
their rights to protection by taking part in combat. Extending
this right to protection to the monks and other clergy who
devoted themselves to religious practices, and then even to
the kinds of property that we now call civilian infrastructure,
Muhammad created a widespread environment of security
that safeguarded the lives, and way of life, of most people even
in warring communities. Popular misconceptions fuelled by
the indiscriminate atrocities of Al-Qaeda, ISIS, Boko Haram



and other violent extremist groups are simply not based on
an unbiased reading of the historical evidence. That evidence
tells a totally different story to theirs: of a close compati-
bility between the early Islamic practices under the Prophet
Muhammad’s direction and the ethical code of civilian immu-
nity embedded within western Just War theory and interna-
tional humanitarian law. Aside from the combatants, Muslims
were not to kill or otherwise harm the innocent and they were
not to destroy their homes, infrastructure or means of survival.

ABOUT THE AUTHOR

Professor Joel Hayward is a New Zealand scholar, writer
and poet who currently serves as Professor of Strategic
Thought at the National Defense College of the UAE. He
has held various academic posts, including Chair of the
Department of Humanities and Social Sciences at Khalifa
University (UAE) and Dean of the Royal Air Force College
(UK). He is the author or editor of over a dozen books and
monographs and many peer-reviewed articles, mainly in the
fields of history and strategic studies. These include Warfare
in the Quran (2012) and War is Deceit: An Analysis of a
Contentious Hadith on the Morality of Military Deception
(2017). He has given strategic advice to political and military
leaders in several countries, has given policy advice to prom-
inent sheikhs, and was tutor to His Royal Highness Prince
William of Wales. In 2011 he was elected as a Fellow of the
Royal Society of Arts and in 2012 he was elected as a Fellow
of the Royal Historical Society. In 2016 he was named as the
"Best Professor of Humanities and Social Sciences" at the

vi



2016 Middle East Education Leadership Awards. Professor
Joel is also active in the literary arts. He has published three
books of fiction and four collections of poetry.

vii



Y T
o RELN
G XY
A% el %
NS 7 g
S2F-




Civilian Immunity

in Foundational Islamic Strategic Thought:
A Historical Enquiry






Particularly since the Second World War—a global confla-
gration that left more than sixty million people dead, with
around two-thirds of them being civilians—there has been
a worldwide desire to protect civilians from harm during
conflicts. This has led to the strengthening of both moral phil-
osophical positions and specific international humanitarian
laws on the need to ensure that civilians and other non-com-
batants are not deliberately targeted or carelessly attacked.
Four years after the end of the Second World War, in 1949, the
nations of the world signed and ratified the Geneva Convention
relative to the Protection of Civilian Persons in Time of War,
commonly referred to as the Fourth Geneva Convention.
While the other three conventions deal with combatants, the
Fourth Geneva Convention is the first body of international
humanitarian law to deal specifically and thoroughly with
protections for civilians during wartime. Additional protocols
were added to the Geneva Conventions in 1977, following the
bloody and controversial Vietnam War, further strengthening
the laws protecting civilians and non-combatants.

Within the Western philosophical tradition throughout
the last two thousand years a body of ideas commonly known
as “Just War” has increasingly stressed the need for military
forces to distinguish between combatants and non-combat-
ants, including civilians, and for the need for the latter to be
exempt, as far as is reasonable and possible, from suffering
and killing during war. At times closely linked with the reli-



gion of Christianity and shaped and championed by the
clergy, Just War concepts are unmistakably imbedded in the
Geneva Conventions. This does not mean that Christianity
has a unique position on the need to safeguard civilians
during wartime. All the major faiths have advanced similar
ideas. Civilians and other non-combatants, all religions agree,
should not be treated as hostile and punished with violence
or cruelty.

This study will show that, evolving in parallel with
Christian Just War ideas, Islamic law and philosophy also
advanced ever-strengthening rules and norms on the need to
minimize harm during wartime to those whom we now call
civilians. Right from the first Qur’anic revelation in the year
610 CE, the Islamic Prophet Muhammad and his followers,
and the scholars who began to transform orally conveyed
ideas, rules and practices into written law and philosophy
in the eighth and ninth centuries CE, advanced ideas about
warfare that included the responsibility of Muslim leaders,
commanders and combatants to protect civilians and mini-
mize their suffering.

The Arabic equivalent of a word for “civilian” does not
appear in the Qur’an, Islam’s holy book, and it cannot be found
as a simple, single word in the abadith, the recorded sayings of
the Prophet Muhammad. We should not be surprised. In the
West, the English word “civilian” (from an Old French root
with a different meaning) only gained its current meaning in
the nineteenth century as someone who is not in a military
or paramilitary force. Yet the concept of a class or category of
people who should not be targeted or otherwise harmed can

be found in both the Qur’an and the ahadith, and these two
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sources will be used to reveal the origins of the Islamic position
that the people we now call civilians should be protected.

This study maintains a tight focus only on the lifetime of
the Prophet Muhammad and his closest companions in order
to shed light on what the earliest extant sources say about
Muhammad’s own understanding and practice of civilian
and noncombatant protections during wartime. The varied
and sometimes contradictory opinions of classical Islamic
fuqaha’ (jurists)—most from the ninth to thirteenth centu-
ries CE—will be only examined in order to clarify what the
Prophet might have meant by particular words or actions.
How those scholars later translated the original framing
concepts regarding the responsibilities and rights of combat-
ants, fighters, warriors (Jt) J"" odlaadl, and ¢ o) and
non-fighters, non-warriors ((Jiliall ¢ and ¢uyled) 42) into
written laws and philosophies as part of the Islamic figh (juris-
prudence) is covered elsewhere in books of jurisprudence.

This study is a work of history, not of figh. The author is a
historian, not a theologian or fagih (jurist). Using the estab-
lished methodology of the historical discipline, this study
attempts to reconstruct seventh-century events by evaluating
and interpreting the ecarliest sources, all the while keeping
issues of truth, objectivity and bias firmly in mind. It does not
attempt to confront the figh as it later evolved, but to reach
beyond it, or more accurately behind it in time, to the histor-
ical events that once occurred in seventh-century Arabia. As
a modest contribution to the Sizab literature (the Prophet’s
biography), it attempts to illuminate thematically rather than
merely chronologically certain practices from within the life-
time of the Prophet Muhammad. Its purpose is expository and
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empirical, showing how and why things happened rather than
being normative and offering guidance or direction on how
things should be done now.

CIVILIAN IMMUNITY IN THE %JR,AN

Muslims believe that the Qurian was revealed episodi-
cally by the angel Jibril (the biblical Gabriel) to Muhammad,
a Meccan merchant in what is now Saudi Arabia, through a
series of revelations from Allah over a period of twenty-three
years beginning in the year 610 CE. Muhammad’s compan-
ions memorised and wrote down the individual revelations
almost straight away and compiled them into the Qur’an’s
final Arabic form very soon after his death in 632 CE. The
order and wording of that Arabic version have not changed in
the last fourteen hundred years. The Qur’an is therefore held
by Muslims to be the very words of Allah, recorded precisely
as originally revealed through Muhammad. This explains why
most of the world’s 1.6 billion Muslims' endeavour to learn
at least the basics of Qur’anic Arabic so that they can read
and more importantly hear Allah’s literal words as originally
revealed. This is also why they consider all translations into
other languages to be decidedly inferior to the original Arabic.
Muslims usually explain that these translations convey the
“meaning” of the revelations, and are therefore still useful, but
not the exact word-for-word declarations of Allah.

In another study, I have analysed the Qur’an in depth
and explained its codes of conduct in order to determine
what the Qur’an actually requires or permits Muslims to do
in terms of the use of military force.> My analysis reveals that
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the Qur’an is unambiguous: Muslims are prohibited from
undertaking offensive violence and are compelled, if defensive
warfare should become unavoidable, always to act within a
code of ethical behaviour that is closely akin to, and compat-
ible with, the western warrior code embedded within the Just
War doctrine. Far from the Qur’an advocating the subjuga-
tion or killing of “infidels”, its key and unequivocal concepts
governing warfare are based on justice and a profound beliefin
the sanctity of human life.

The Qur’an’s verses on war reveal Allah’s permission for
Muslims to fight back if they are assailed or threatened. In 623
or 624 CE, one or two years after the Prophet Muhammad’s
migration to Yathrib (soon after renamed Medina), he
announced a revelation from Allah that Muslims were allowed
physically to defend themselves to preserve themselves through
the contest of arms. Most scholars agree that Surah 22:39
contains that first transformational statement of permission.*
Including the verses above and below it says:

@ 5 Vi La Yl u\ \,ﬁ\ux\f@ @l o/}
Sl g ol (”Jwgc al u; B3 ol ol &3l
BIPFE @ YRR T })”u‘f'jj
L(g}g,(,jéé) uchzcﬂwﬂum« P
f@“‘v o wd‘vﬂuﬁﬂ‘r‘
(sr=ra k)

Truly Allah will defend those who believe: truly,

Allah does not love anyone who is a traitor to
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faith, or shows ingratitude. (22:38) To those
against whom war is made, permission is given
[to fight], because they are wronged—and truly,
Allah is Most Powerful for their aid. (22:39)
[They are] those who have been expelled from
their homes in defiance of right [for no cause]
except that they say, “Our Lord is Allah”. And
were it not that Allah checks the people, some by
means of others, there would have been demol-
ished monasteries, churches, synagogues, and
mosques in which the name of Allah is much
mentioned. And Allah will surely support those
who support Him. Indeed, Allah is Powerful
and Exalted in Might. (22:40)°
Qur’anic exegetes (textual analysts) believe that this divine
permission to fight coincides with the Prophet Muhammad’s
declaration of unity issued shortly after arriving in Yathrib, a
town populated by competing and sometimes warring Jewish
and pagan Arab tribes. Wanting to create “a single commu-
nity to the exclusion of other people” (“053 e 3daly Gl gl
UP), he drafted a “constitution” that would bind all these
tribes together as a community in terms of what we now call
domestic and foreign policies. This constitution—the text of
which survives in Ibn Hisham’s A/-Sirah al-Nabiwiyyah and
Abu 'Ubayd al-Qasim ibn Sallam’s Kizab al-Amwal—contains
a mutual defense pledge.® Should one tribe within the new
community be attacked, the others would come to its aid. It
is against this backdrop, and following on from the intense
persecution from the Quraysh tribe in Mecca that caused
the migration of Muslims to the refuge-city of Medina, that
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Muhammad announced the divine Qur’anic revelation now
numbered as Surah 22:38-40. A hadith attributed to ’Abd
Allah ibn al-’Abbas, one of Muhammad’s younger first cousins
who spent alot of time as a youth with the Prophet, states:
When the Prophets: was expelled from
Makkah, Abu Bakr said to him: “They have
driven out their Prophet, verily to Allah we
belong and to Him we return. They are surely
doomed. Then it was revealed: “To those against
whom war is made, permission is given, because
they are wronged—and verily, Allah is Most
Powerful for their aid.: Then I knew that there
would be warfare [“j \:fg”, literally “fighting”].
Ibn ’Abbas said: “This is the first verse revealed
concerning warfare’’

Any fair-minded reading of this verse and hadith will find a
self-defensive message at their core. Allah has granted to those
who have been attacked the right to fight back. In another ayah
(verse) revealed not long afterwards, in 623 or 624 CE, we find
this self-defensive permission expressed as an obligation:

/?,,/, 5 P [T d s s
Yl Ol lpoes Y oemislet Gl a8 LS5
ellis
(a3 2
Fight in the cause of Allah those who fight you,
but do not transgress limits: for Allah loveth not
the transgressors. (2:190)*
The important feature of these verses is that they reveal

who can be fought: that is, the people doing the attacking.
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Some of the early exegetes believed that these self-defen-
sive verses were abrogated (a concept in Islam known as 5.4,
Naskh)? by later verses, such as the so-called “sword” verses
(especially Surah 9:5 and 9:36), which called for offensive
military action agamst the unbelievers “wherever they are
found” (“ f‘*)..a») e u{,wd\ \,Lab”) 10 As I have shown else-
where'!, these scemingly bellicose divine instructions actually
applied only to specific unbelievers at a specific time in the life
of the Prophet Muhammad and are not universal commands
for Muslims to kill non-Muslims anywhere at any time. They
do not supersede the peaceful or self-defensive verses.

My judgment reflects those of the most reliable commen-
tators among the companions of the Prophet Muhammad,
including ’Abd Allah ibn al-Abbas, and early exegetes
including’Umar ibn Abd al-’Aziz and Mujahid ibn Jabr. They
argue that the verse “Fight in the cause of Allah those who
fight you” unmistakably refers o7/y to those opponents who
engage in warfare and not to others from within the warriors’
community who are uninvolved: women, children and the
aged, for example. In his magisterial commentary on the
Qur’an, the carly exegete Al-Tabari says of this verse:

Ibn ’Abbas explained the verse, “Fight in the way
of Allah those who fightyoubutdonottransgress,
for Allah does not love transgressors,” [Surah
2:190] saying, “Do notkill women, children, old
men, or whoever comes to you with peace and
he restrains his hand from fighting, for if you did
so you would have certainly transgressed.'>
Al-Tabari also quotes’'Umar ibn Abd al-Aziz saying: “This

refers to women, children, and whoever is not waging war
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against you among them.”"® Likewise, the famous eighth-cen-
tury scholar Muhammad ibn al-Hasan al-Shaybani, a disciple
of Imam Abu Hanifa, who is sometimes called the father
of Islamic international law'¢, argued in his Kitab al-Siyar
al-Kabir that Surah 2:190 dictates that a Muslim army can
only fight against an opposing army, without targeting women,
children, the elderly and other categories of non-threatening
people, such as monks in their monasteries."

It is also worth noting that, even among those who favour
the belief that the “sword” verses abrogated all earlier peaceful
verses, not a single classical Islamic jurist or scholar advanced
a view that the Qur’anic revelation required or permitted
all non-Muslims—female and male, young and old, weak
and strong, non-resisting and resisting—to be killed during
wartime. Such an irrational view has only been articulated by
strident and violent extremists nowadays, including Al-Qaeda
and ISIS, whose use of terrorism has made it hard to remain
discriminate. Justifying this indiscrimination, for example,
Osama bin Laden quoted the “sword” verses in his February
1998 fatwa against America, and insisted:

The ruling to kill the Americans and their
allies—civilians and military—is an individual
duty for every Muslim who can do it in any
country in which it is possible to do it, in order
to liberate the al-Agsa Mosque and the holy
mosque from their grip, and in order for their
armies to move out of all the lands of Islam,
defeated and unable to threaten any Muslim.'

Of course, bin Laden was not a cleric, jurist or historian of
carly Islam. He was a murderous extremist without judgement
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or moderation. Like Abu Bakr al-Baghdadi the ISIS leader,
bin Laden was not representative of Islamic belief or behav-
iour and he had no recognised status as an authority in Islamic
jurisprudence that would allow him to issue a fatwa. His asser-
tions that the verses of the sword and other martial Qur’anic
verses permit indiscrimination do not possess authority or
credibility, except perhaps among already-radicalised fanatics
who share this worldview.

CIVILIAN AND NON-COMBATANT
IMMUNITY IN THE AHADITH

In the eighth and ninth centuries CE, particularly in Iraq
and Persia, certain scholars began to collect, evaluate, organise
and publish collections of sayings and actions attributed to the
Prophet Muhammad by chains of narrators leading back to
companions who had purportedly heard or seen those state-
ments or deeds. Despite the passage of at least a century since
the Prophet’s death, voluminous collections of these reports,
called ahadith (&.5=)) in Arabic, began to form the basis of
much of Islamic jurisprudence and philosophy. Indeed, within
the Islamic shariah, the abadith are considered the second most
important and reliable source, surpassed only by the Qur’an.

WOMEN

There are many abadith that address the issue of who
cannot be killed or otherwise targeted during warfare. The
Prophet Muhammad clearly did not want women to fight in
battles, although they were permitted to distribute water and
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provide medical aid to the wounded."”” Al-Waqadi’s chronicle
records that, for the Khaybar campaign, Muhammad allowed
numerous women, including Umm Salama his wife', to
accompany the army after Umayya bint Qays ibn Ali-Salt-al-
Ghifariyya requested that they be allowed to provide medical
aid to the wounded. Muhammad permitted this with the
words, “With Allah’s blessing.”"” During the Battle of Uhud,
Umm ’Umara, one such female water carrier, had even found
herself having to take up a weapon to protect Muhammad
when the enemy swarmed upon him. She was badly
wounded.? But this was clearly an exception to Muhammad’s
position that women would not fight. If they were present at
all in or around the combat zone, it was to provide aid. It is
worth pointing out that, even in today’s international human-
itarian law, it is permissible for civilians to provide medical
aid to combatants, and that they do not lose their status as
civilians, and the protections that accompany that status, by
doing so.”!

We know from chronicles that women sometimes fought
in battles in pre-Islamic Arabia®, and we can find in the carly
prophetic biography that women occasionally did fight in
enemy armies against the Muslims. For example, at the Battle of
Uhud in 624 CE, one companion of the Prophet, Abu Dujana,
killed with his sword a woman who was fighting among the
men and inciting them “in a dreadful way”* Likewise, during
the campaign against the Jewish Banu Qurayza tribe three
years later, one enemy warrior called out to his wife Nubata to
throw a rock down upon Muslims from the top of the fort. She
did, killinga Muslim soldier named Khallad ibn Suwayd.* She

was subsequently captured and executed, famously laughing
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in her last moments as she blamed her husband for her death
sentence.” Additionally, during the Islamic campaign against
the Banu Hawazin in 630 CE, the Prophet Muhammad
asked why a soldier had killed a woman prisoner, to which he
received the reply that the woman had tried to kill him while
riding behind him.** Muhammad considered this reasonable
and merely ordered her burial. In all these cases, the women
had surrendered what today we would call their civilian immu-
nity. They would not have been killed had they not fought
militarily or used violence themselves.

The Prophet Muhammad was equally opposed to women
being killed outside of battle, as even his enemies recognised.””
Indeed, we know from the Prophet’s biography that, before
sending commanders out on campaigns, he would direct them
not to kill women. When he sent Abu Qatada to lead a raid
on the Ghatafan tribe around Najd, for instance, he instructed
him, “March by night and hide by day. Make an assault, but do
not kill women and children.”? Likewise, shortly before the
Mu’tah campaign started, Muhammad issued fighting instruc-
tions to his warriors that included clear instructions not to kill
women, children, people who did not oppose them but asked
for protection, monks, and the elderly.”

Many classical Islamic scholars trace the origin of this
prohibition against killing women to a particular incident. On
one campaign, Muhammad encountered the body of a slain
woman and issued a ruling that neither women nor children
were to be killed. Closely similar variations of this hadith
are found in all six of the major Sunni hadith collections:
Sahib al-Bukhari®®, Sahih Muslim®', Sunan al-Sughra, Sunan
abu Dawud, Sunan al-Tirmithi, and Sunan ibn Majah. Abu
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Dawud’s collection also contains a variation in which a cluster
of people gathered around the body of the slain woman. The
Prophet sent a man to ask what they were looking at. When
he returned and reported the woman’s slaying, the Prophet
exclaimed that she should not have been fought. Khalid ibn
al-Walid was in charge of the responsible unit, so the Prophet
sent a messenger to advise Khalid “never to kill a woman or
a hired servant”* The version found in Sunan ibn Majah is
almost identical, except that the Prophet, after learning of the
woman’s death, ordered Khalid not to kill “offspring or any
hired servant”* In the textual commentary it explains that the
word “offspring” (“Ai} ;) meant women.>*

In his Kitab ﬂl—Magbazi, al-Waqidi places this incident
late in the Prophet’s life; during the campaign against the
Banu Hawazin in the Hunayn valley in 630 CE*, but the fact
that al-Waqadi himself mentions Muhammad’s prohibition
on killing women in war during several earlier campaigns, as
mentioned above, works against this claim. It may indeed be
that the Prophet reiterated his prohibition after seeing the
dead woman on the way to Hunayn, but he had certainly
issued the prohibition much earlier in his military career.

Even in the tumult of close-quarters combat, care was to
be taken not to kill any women. During the house-to-house
fighting in the Battle of Khaybar, for example, the Prophet
Muhammad’s prohibition was acted upon. In one crowded
house—so small that swords hit the ceiling—a Muslim
warrior almost killed a hysterical woman screaming in front
of her husband, prompting several Muslims to engage with
her, “but then we remembered that the Messenger of God had
forbidden us from killing women.”*
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This should not be understood that the unintended killing
of women in such contexts was sinful or prohibited. Sahib
Bukbari contains a hadith stating that, when asked hypothet-
ically whether it was permissible to attack the enemy at night,
even though this raised the probability of unintentionally
killing women and children, Muhammad assented, adding
that these unintended casualties mlght occur because of the
close proximity (they are literally s, “from them” ).

It would be unfair to suggest here any callousness. In effect,
Muhammad was merely stating a position known today in Just
War theory as “double effect”. In other words, the permissi-
bility rests on the moral justification that any deaths in such
a case might be foreseen but are unintended. The information
in the hadith is scanty, but it would not be unreasonable to
suppose that Muhammad’s logic was similar to that of contem-
porary Just War theorists, who emphasise that any foreseen
but unintended deaths must occur only on missions of great
necessity and that every care is made to avoid causing such
deaths. We know this to be the case because the Prophet’s
default setting was that battles and raids should never occur at
night. One of several abadith affirming this states:

As  Anas narrated, whenever Allah's
Messenger 4% attacked some people, he would
never attack them until it was dawn. If he heard
the Adhan [the call for prayer] he would delay
fighting, and if he did not hear the Adhan, he
would attack them immediately after dawn.*

In 628 CE, for example, Muhammad marched his army
at night to Khaybar, but only initiated the battle against the
unsuspecting inhabitants after they arose at dawn.”
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CHILDREN

The prohibition on killing children rests on the same
ahadith and relies on the same logic: that children, like women,
are ordinarily incapable of threatening or inflicting harm, and
are therefore not to take part in warfare. The minimum age to
participate in combat is fifteen years, a constant feature of the
Islamic laws of war that traces its roots back to the Prophet
Muhammad’s rejection of children younger than fifteen as
warriors on his campaigns. Before departing for the Badr
battle in 624 CE, he examined his warriors and sent all boys
home to Medina.® One sixteen-year-old, ‘Umayr ibn Abi
Waqqas, pleaded to stay, despite the Prophet’s concern that he
was too young. Allowed to fight, he was the youngest to die
in the battle.* Before the Battle of Uhud, Muhammad once
again screened out all boys younger than fifteen, allowing only
two boys aged fifteen to fight in the battle after watching them
wrestle each other.*? A year later, a fourteen-year-old boy, Ibn
"Umar, asked for permission to fight in the Battle of Uhud.
Muhammad rejected his request, only letting him serve a
year later during the Battle of the Trench, by which time he
was fifteen.® According to some versions of this hadith, Ibn
"Umar’s case established the demarcation between boys and
men. Only fifteen-year-olds and above could perform any
military service or draw payment for doing so.*

It is logical that if a certain age is specified as being the
minimum age allowed for fighting in war—that is, the age
when a minor enters adulthood—then that same age will also
define the age when a child loses the immunity that comes with

childhood. In Islam that age for boys is fifteen. For gitls the
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issue is immaterial for the purposes of this study. Regardless of
age, females are not to be attacked or even carelessly subjected
to threat or danger.

There is one case in the Prophet’s biography when male
prisoners were killed, including some who—according to
several books hostile to Islam—may or may not have been
younger than fifteen. In 627 CE, the Prophet successfully
besieged the fortresses of the Banu Qurayza, a Jewish tribe in
Medina which had sided with the Quraysh tribe and its allies
against Muhammad. Both Ibn Hisham’s A/-Sirah al-Nabi-
wiyyah® and Al-Wagqidi's Kitab al-Maghazi*® narrate a story
found sketchily in the ahadith: that between 400 and 700%
male Banu Qurayza prisoners were executed after capture,
including any young-looking males (who were deemed to
have passed puberty, according to one source, if they had
pubic hair, or, according to a contradictory source, if they
had started shaving their beards).”® The historicity of this
event has been debated, and we do not have any independent
evidence of its actuality, such as archacological evidence or
Jewish sources.” Moreover, the sources themselves are vague
and differ on the overall number of deaths and in particular
on how many young males may have been teenagers (and of
those how many, i any, were younger than fifteen). Certainly,
assertions of many hundreds of prisoners being killed seem
highly inconsistent with Al-Waqidi’s own statement that “the
prisoners were taken to the house of Usama ibn Zayd, and
that the women and children to the house of the daughter of
Al-Harith.”>° Given the small sizes of seventh-century Arabian
houses it is unlikely that the death total could have been in the

hundreds.



All we know is that, regarding war, the Islamic ruling
emerged that boys younger than fifteen could not fight in
wars and could not, logically, be killed in wars. Perhaps coin-
cidentally, fifteen is the age limit also given for the protection
of children during wartime in international humanitarian law.
In Protocol Additional to the Geneva Conventions of 12 August
1949, and relating to the Protection of Victims of International
Armed Conflicts (Protocol 1), 8 June 1977, we find:

1. Children shall be the object of special respect
and shall be protected against any form of
indecent assault. The Parties to the conflict
shall provide them with the care and aid they
require, whether because of their age or for any
other reason.

2. The Parties to the conflict shall take all feasible
measures in order that children who have not
attained the age of fifteen years do not take
a direct part in hostilities and, in particular,
they shall refrain from recruiting them into
their armed forces. In recruiting among those
persons who have attained the age of fifteen
years but who have not attained the age of
eighteen years, the Parties to the conflict shall
endeavor to give priority to those who are

oldest.>!

SERVANTS AND ARTISANS

Women and children were not the only people to be
considered exempt for deliberate harm during warfare. The
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prohibition included other categories, such as servants, the
elderly and the infirm. In the ahadith presented above relating
to Muhammad seeing the slain woman, at which time he
reiterated his prohibition on killing women, he stated that
“hired servants” were also not to be killed. The words used
were “wa la asecfan” (ls %), meaning “and not the hired
servants [or employees]”. In this context, these “usafa” (s liws)
were the paid servants who transported warriors” possessions
and weapons, and looked after the animals, but who took
no role in the actual fighting’> Given the explicit prohi-
bition against killing these people in the abadith, a ruling
in Islam has emerged that, even if people are giving support
to combatants, but are not themselves combatants, these
people cannot be killed or otherwise targeted.”® How far that
applies in today’s world is unclear, given that factory workers
producing weapons might be considered analogous to the
“usafa” of the Prophet’s ahadith. Numerous modern scholars,
including Muhammad Munir, Ahmed Mohsen Al-Dawoody
and Mohamed Elewa Badar, sce these abadith as meaning that
even modern-day factory workers, artisans and farmers should
be included in those exempt from deliberate killing or harm

during war.>*

THE ELDERLY

Elderly people were also afforded protection by the
Prophet Muhammad, who made exceptions only for old
men who chose to fight in combat and had therefore surren-
dered their right to protection. These, of course, included
Muhammad himself, who was over sixty during his final
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campaigns, and Abu Sufyan ibn Harb, his main protago-
nist, who was a decade older. Despite their age, they chose to
fight as warriors and were therefore exempt from any protec-
tions based on age. It is the same in today’s world. General
George Smith Patton, the US Army’s most renowned combat
commander of World War II, was 59 when that conflict ended.
During 1945 he faced General Gerd von Rundstedt, who
commanded the German forces in Western Europe, aged 69.
When US General Douglas MacArthur launched his famous
Inchon campaign in 1950 he was already aged 70. All these
men chose to serve in combat, knowing that they removed
themselves from the protections ordinarily granted to the
aged. In Muhammad’s era, those who planned military oper-
ations, on or behind the combat zone, also withdrew them-
selves from that protection. We know of the case of Durayd
ibn al-Summah, who was supposedly 160 years old when he
planned military operations against the Muslim army during
the Battle of Hunayn.”> He may in fact have been any age
from around eighty or upward. Killed by a Muslim warrior,
he died with a heroism that Muslim chroniclers highlighted.
Muhammad may have known about Durayd’s killing, but we
do not have a source confirming whether he spoke in favour
of it or spoke against it. This had led some jurists to differ on
its significance. Some, including al-Shirazi and al-Nawawi,
believed that the Prophet’s lack of condemnation reveals that
it is permissible to target the elderly if they involve themselves
in war planning.*® Al-Shawkani, on the other hand, did not
accept this logic and argued instead that there is nothing in
Islamic sources to support the targeting of even elderly men
involved in war planning.”’
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Ordinarily, however, all other elderly were protected from
harm by the Prophet’s edicts, which stipulated, for instance,
that the best jihad for “the elderly, the young, the weak, and
women” is to perform cither of the Islamic pilgrimages, the
Umra or the Hajj.*® Citing ’Abd al-Razzaq al-San’ani, the
eighth century Persian scholar, Dawoody defines the aged
who can no longer be targeted in war as “the one who looks to
be in his old age or the one who reaches the age of fifty or fifty
one years of age.”

The Prophet Muhammad was categorical in his insistence
that the aged be exempt from deliberate harm during war, and
so was his immediate successor, Abu Bakr al-Siddiq ’Abdullah
ibn Abi Quhafah, who famously issued to the Muslim army
before a campaign against the Byzantine armies in Syria in
632 CE what have been called the “Ten Commandments”
of Islamic warfare. There is a version in Imam Malik’s seminal
Al-Muwatta®, but the most common version is recorded
in Al-Tabari’s Zarikh (History). Issued as collective instruc-
tions to the army heading north to Syria under the leadership
of Yazid ibn Abu Sufyan, these orders of Abu Bakr read as
follows:

Oh people! Stop, and I will tell you ten things.
Do not be treacherous; do not steal from the
booty; do not engage in backstabbing. Do not
mutilate; do not kill a youngster or an old man,
or a woman; do not cut off the heads of the
palm-trees or burn them; do not cut down the
fruit trees; do not slaughter a sheep or a cow or
a camel, except for food. You will pass by people
[ priests and/or monks] who devote their lives in
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cloisters; leave them and their devotions alone.
You will come upon people who bring you plat-
ters on which are all sorts of food; if you eat any
of it, mention the name of Allah over it.®!

Given that these so-called Ten Commandments were
issued by Muhammad’s closest companion within months
of Muhammad’s death, and the fact that Abu Bakr is not
known ever to have departed from the teachings or course
of action of his Prophet, we can fairly say that they represent
Muhammad’s views. These, then, are not merely the central
military moral tenets of a caliph, but of a Prophet and there-
fore of a religion.

MONKS AND CLERGY

The explicit protection afforded to monks who had chosen
seclusion in their monasteries is something that Muhammad
had certainly articulated in his lifetime. Their desire to sepa-
rate themselves from the world’s affairs in order to contem-
plate the divine was something that he could relate to. After
all, he had himself often withdrawn to a cave in order to be
alone in payer and worship and he had received his first reve-
lation in a cave on what is now called the Mountain of Light
(Jabal al-Noor). Throughout the years of revelation he also
used to devote himself annually to extended periods of 7zikaf’
(562) in the mosque; seclusion from worldly matters, and
fasting, prayer and focused devotion to Allah.?

The specific immunity from harm granted to the Christian
clergy who devoted themselves to a monastic life has remained
to the present day, but it has carried a caveat from the time
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of Abu Bakr onwards. The immunity does not necessarily
cover all clergy in all contexts. It covers those who are sepa-
rated from worldly affairs and does not cover, for example, any
priests who actively participate in the planning or conduct of
warfare. Even Abu Bakr had supposedly permitted the killing
of al-shammasah (a.\e2d, tonsured priests®) if they supported
armed resistance to the Muslim army.** In this sense, we see
the same situation regarding clergy as we see for women. The
Islamic default setting is that they are not to be killed, harmed
or threatened, but if they place themselves in an enemy army
and engage in the planning or conduct of war, they lose their
right to immunity.®

INFRASTRUCTURE AND
CIVILIAN OBJECTS

Another noteworthy feature of Abu Bakr’s famous Ten
Commandments is his emphasis that the Islamic army must
not do deliberate harm to the enemy community’s means of
supporting itself. Animals are not to be killed, unless for food,
and the trees in the orchards are likewise to be left undamaged.
This, of course, and the protection granted to monks, almost
identically references the Prophet’s instructions to the army he
dispatched to Mu’ta in 629 CE:

Attack in the name of Allah, and fight His
enemy and yours in Al-Sham. You will encounter
men secluded in monasteries, withdrawn from
others. Do not attack them. You will find other
people secking out Satan and sin. Draw your
swords against them. Do not kill a woman or
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a young child, or the old and senile. Do not
destroy the date palm, cut down trees, or destroy
adwelling [G].%

The Prophet’s use of the word beir (cy “dwelling” or
“house”) makes it clear that he intended for family homes to
be left untouched. We also know how he felt about the need
to protect not only homes, but also religious buildings. Allah
had himself spoken in the Qur'an (Surah al-Hajj 22:40) about
the evil of destroying religious buildings, including Jewish
synagogues:
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[There are] those who have been evicted from
their  homes without right—only because
they say, "Our Lord is Allah." And were it not
that Allah checks the people, some by means
of others, there would have been demolished
monasteries, churches, synagogues, and mosques
in which the name of Allah is much mentioned.
And Allah will surely support those who support
Him. Indeed, Allah is Powerful and Exalted in
Might. (22:40)¢7
Muhammad’s protection of such buildings is signifi-
cant and appears far earlier than similar prohibitions in the
Western tradition, most of which began to appear in the
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nineteenth and twentieth century. Abu Bakr’s use of the word
“amara (), as quoted in the Muwatta of Imam Malik, is
even broader still, meaning any buildings, without functional
specification.®® It includes houses, artisans’ workshops, storage
buildings and so forth.

The second Caliph of Islam, "Umar ibn al-Khattab, who
assumed leadership of the Islamic policy following Abu Bakr’s
death in 634 CE, only two years after Muhammad’s own death
in 632, clearly understood that his Prophet wanted to spare
critical infrastructure. When he travelled to Aclia Capitolina
(Jerusalem) in 637 to accept in person the surrender of
Sophronius the Patriarch,”Umar made a pledge to Sophronius
that identically mirrors the teachings of his Prophet, who
felt respectful of the other monotheists in particular. The
best-known version of "Umar’s pledge is found in Al-Tabari’s
Tarikh, which quotes "Umar promising inter alia:

...safety [Qlﬂi] of their persons, property,
churches, crosses ... that the churches would
not be taken over or destroyed ... Neither they,
nor the land upon which they stand, will be
encroached upon or even partly seized.”

Al-Tabari wrote his history three centuries after the
Prophet’s death, but 'Umar’s pledge to Sophronius was
mentioned in much earlier sources, including Al-Wagadi’s
Futub al-Sham, and al-Tabari himself identifies his own source
for the pledge as being a scholar who lived earlier.”

Fortresses—strong  structures designed for defensive
warfare—are naturally different to buildings designed
for civilian use. Just as the Laws of Armed Conflict today
permit fortresses to be attacked, so long as advance warnings
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are given’’, Muhammad saw them as a legitimate target and
besieged enemy fortresses on at least five occasions, including
during the attack on the Banu Nadir. Structural damage to the
Banu Nadir fortresses is even mentioned in the Qur’an, which
states that, although they thought their fortresses ((,:4: )
would protect them, they proved inadequate:
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It is He who cxpelled the disbelievers among the
People of the Book from their dwellings at the
first gathering. You did not think they would
leave, and they thought that their fortresses
would protect them from Allah; but Allah came
upon them from where they had not expected,
and He cast terror into their hearts [so] they
destroyed their houses by their own hands and
the hands of the believers. So take warning, O
people of insight. (59:2)"

The self-inflicted damage to their fortresses done by the
Banu Nadir (“by their own hands”) refers to the fact that,
when told they could leave their fortresses without being
killed, so long as they agreed to vacate Medina along with
all their transportable valuables and possessions, they chose
to dismantle their own fortresses to remove expensive door
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frames and so forth. They also damaged the building interiors
to reduce their usability after their departure.”

The carly sources reveal that Muhammad used mili-
tary subterfuge as a legitimate means of gaining positional
or psychological advantage,’* but there are no cases of
Muhammad’s armies besieging enemies without having
declared war and offered terms. He even extended clem-
ency upon request to unresisting individuals within enemy
fortresses, who were allowed to leave despite their communi-
ties remaining deflant.” During the siege of T2’if he offered
safe passage to women and even manumitted any slaves who
wanted to leave their masters’ fortress.”

Furthermore, in cities with fortresses such as Khaybar, the
fortresses were fully inhabited only during wartime by citizens
who ordinarily lived in small and indefensible houses round
about. They took refuge in the fortresses only when the enemy
was approaching. We can find no cases in the early Islamic
sources of the empty houses being deliberately destroyed or
otherwise harmed during sieges of the fortresses themselves.
During the siege of T2'if the Prophet only used the threat of
a valuable vineyard being destroyed in order to coerce the
besieged into stopping their rain of red hot metal down upon
the Muslim catapult crews, who suffered terribly. When told
of the huge economic value of the grapes, the Prophet ended
his bluff and chose to leave the vines alone.”

Anti-Muslim writers try to make much of a single incident
that, they say, proves Muhammad destroyed infrastructure
and thus established a permissive example for his followers to
emulate. This is a gross oversimplification. During an attack
on the Banu Nadir tribe in 625 CE, after its plan to assassinate
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Muhammad emerged and they then refused to sign a peace
treaty with him’, he had besieged their fortresses and cut
down or burned palm trees in at orchard called al-Buwaira™,
which resulted in a divine revelation now found in the Qur’an:
“Whatever [of their] palm-trees you may have cut down or left
standing on their roots, it was by Allah's permission so that He
might disgrace the transgressors.”® We are unsure why trees
were cut down on this one occasion, whether for a strategic
or purely punitive reason. The sources are silent regarding a
purpose or motive.*! Perhaps the trees were hampering the
assault or obscuring necessary visibility. If so, then the over-
riding concept of “military necessity” would certainly justify
the trees’ destruction. We know that Mawardi is wrong in
claiming that the cutting of the trees was done to deny food
to those inside the fortress because, as al-Waqadi points out,
the Banu Nadir had enough food inside their forts to last a
year.*> We know that not all the trees were destroyed anyway
because the Qur’anic verse says that some were “left standing”
and because the Prophet thereafter used their dates as a source
of sustenance for his family.*> Regardless of causation, after the
accompanying Qur’anic revelation of permission on that occa-
sion, Muhammad never again ordered such an act and, indeed,
he thereafter expressly forbade it. Even when he faced elements
of the Banu Nadir again during the Khaybar campaign three
years later, in 628 CE, he did not cut down their trees.

It is also clear that Allah’s permission for Muhammad, his
Prophet, to cut down some of the trees on this one occasion
does not form part of the Sunnah (meaningan example) thatall
Muslims are either obliged or permitted to follow. On several
issues God gave Muhammad a unique dispensation from the
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application of a rule binding on all others. For example, the
Qur’an is categorical that all Muslim men may have no more
than four wives simultaneously, yet the Prophet had as many as
nine wives at one time. We should see the cutting of the trees
in that one orchard in the same light. The Qur’an says that
Allah gave Muhammad permission, yet Muhammad himself
was clear that no one else can do it at other times. This was
certainly Abu Bakr’s understanding, because, as shown above,
he also explicitly forbade such actions.

It would be anachronistic and incorrect to suggest that
the rules on the protection of civilians’ property articulated
by the Prophet Muhammad match in every regard the laws
on the safeguarding of civilian objects laid out in the Geneva
Conventions of 1949 and Additional Protocols of 1977. It
would be equally misleading to suggest that the laws, norms
and practices of any statesman or state anywhere on earth
before the twentieth century reached the standards required
by the Geneva Conventions. It is true, furthermore, that
not all warfare since the Geneva Conventions has reached it.
There are innumerable examples even from recent decades of
the wanton destruction of civilian infrastructure and other
objects and property.

The “basic rule” given by Additional Protocol I of 1977
states:

In order to ensure respect for and protection
of the civilian population and civilian objects,
the Parties to the conflict shall at all times
distinguish between the civilian population
and combatants and between civilian objects
and military objectives and accordingly shall
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direct their operations only against military
objectives.™

Article 50(3) of the same Protocol directs that even the
presence in, or close proximity of, enemy forces to a civilian
population and the infrastructure, dwellings, transport
systems, land and so forth that supports that community “does
not deprive the civilian population of its civilian character”.
In other words, those things cannot be targeted or otherwise
damaged without due care merely because the enemy is posi-
tioned there or nearby.

It is my view as a historian of wars, laws and ethics that,
in many ways, the warfighting undertaken by the Prophet
Muhammad, and the constraints he articulated on the use of
force, do in fact closely match aforementioned standard. The
fact that he explicitly forbade the destruction of any dwelling
and date and fruit tree testifies to his desire that innocent
people should not have their lives and livelihoods turned
upside down or rendered non-functional. With the exception
of the case of the Banu Nadir, which involved the unexplained
burning of some trees but not others in one particular orchard
among others, the carly Islamic narratives and the abadith
reveal no examples at all of wanton civilian infrastructural
destruction but do contain several examples of prohibitions
against the deliberate destruction of civilian objects. We
certainly cannot find evidence that Muslim armies during
Muhammad’s lifetime ever destroyed whole cities, agricultural
fields and farm animals, as we know the biblical Hebrews did
during the conquests of Midian, Canaan, and other areas (in
which, on occasion, they deliberately killed every man, woman
and child®). Similarly, we cannot find evidence that Muslim
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armies ever salted fields, slaughtered animals and much worse,
as we know the Romans did. “It is a wonderful sight” Roman
commander Scipio Aemilianus Africanus gushed in 146 BCE
as he watched his forces raze the enemy city of Carthage to the
ground following his order that no trace of it should remain.
“Yet I feel a terror and dread lest someone should one day give
the same order about my own native city.”*

PRISONERS OF WAR

In today’s ethical framework, warriors are prohibited from
killing or maltreating people who might otherwise be consid-
ered combatants, but who, because of wounding or capture,
are at the time of encounter considered “hors de combat] that
is, “taken out of the fight”. No longer considered a threat,
they are therefore extended rights and protections akin to
those given to civilians.®” Article 3(1) of the 1949 Geneva
Conventions states:

Persons taking no active part in the hostilities,
including members of armed forces who have
laid down their arms and those placed hors de
combar by sickness, wounds, detention, or any
other cause, shall in all circumstances be treated
humanely ... To this end, the following acts are
and shall remain prohibited at any time and
in any place whatsoever with respect to the
above-mentioned persons: violence to life and
person, in particular murder of all kinds, mutila-
tion, cruel treatment and torture.®

The Prophet Muhammad understood warfare in strikingly
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similar terms. How could he not? The Qur’anic revelation
forbade the slaughter of prisoners of war. In verse 4 of Surah
Muhammad, which Islam’s enemies frequently cite as evidence
of barbarism because it talks about striking at necks, we actu-
ally find the opposite:
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So when ye meet [in combat] those who disbe-
lieve, you can strike at their necks until, when
you have subdued them, you can bind them
[as prisoners of war], and [for them] afterward
shall be either magnanimity or ransom until the
burdens of the war are over. That is it. And if
Allah had willed He could have punished them,
but [thus it is] that He may test some of you
by means of others. And those who are slain in
the way of Allah, will not lose their good deeds.
(47:4)¥
In Surah al-Anfal 8:12 the Qur'an likewise commands
soldiers in battle to strike at necks and fingers. Although these
verses may seem out of place in a religious text, they are not out
of place within advice given by a military commander before
a battle. That was precisely the context of those particular
revelations. Muhammad’s community had not yet fought a
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battle or formed an army and those Muslims who were about
to become warriors needed to be taught how to kill immedi-
ately and humanely. Decapitation, as opposed to wild slashes
at limbs or armoured bodies, ensured humane killing instead
of ineffective and brutal wounding. Even better, if a soldier
could make an enemy drop his weapon by striking at his hands,
he might be able to take him prisoner. Having him alive as a
captive who could later be freed, even with a wounded hand,
was preferable to leaving him as a corpse.

Today all military or security forces in the world teach
weapon-handling skills with the same focus. Recruits and
officer cadets are taught how to kill or wound on firing ranges
where instructors teach them which target areas will bring
humane death and which ones will cause someone’s incapac-
itation without death. The two Qur’anic passages mentioned
above should be read in that light. Moreover, they do not
represent an instruction to all Muslims anytime to kill or
wound all non-Muslims anywhere. That would violate every
concept of justice embedded within Islam. The instructions
were to one group of Muslims who had not yet experienced
combat in anticipation of a specific conflict: the Battle of Badr
fought in March 624 CE.

More importantly for the purposes of this study, we have
a Qur’anic revelation transmitted through Muhammad that
Muslims were 70 to kill their prisoners of war, now that they
were hors de combat, that is, out of the fight. We know from
the earliest sources that seventy prisoners were indeed taken
at the Battle of Badr and that, except for two men who were
executed for prior criminality unrelated to the battle, all the
prisoners’ lives were spared.”



This was an entirely novel situation; the first time that
Muslims had captured large numbers of prisoners. According
to Al-Wagqidi, supported by abadith,”’ Muhammad sought
advice on how they should be treated. Abu Bakr favoured
magnanimous release or earned freedom via payment of
ransom. This, of course, seemed to be in perfect agreement
with the permission given in the divine revelation. It was also
consistent with what Muhammad had pledged in the consti-
tution of Medina, which had stated that every constituent
tribe would “parole prisoners with the kindness and justice
common among believers” (“cy Lewdlly (b aedl il Osa
ol ")

Others disagreed. "Umar favoured the pre-Islamic Arabic
way of treating captives: execution. Muhammad listened
several times to both before asking for counsel from others
in his inner circle. He then made his decision: the prisoners
would be ransomed, perhaps in order to offset the cost of the
campaign and serve as a source of income. That s, the prisoners
could buy their freedom or a relative could do s0.” The Prophet
instituted an casy and flexible ransom scheme, whereby the
freedom of rich people would cost more than that of the poor.
The poorest would pay nothing at all. Zaynab, the Prophet’s
own daughter, bought the freedom of her husband Abul-As
with the offer of a necklace that had belonged to the Prophet’s
beloved first wife Khadija. Learning of this, the deeply-moved
Prophet had the necklace returned and freed Abul-As upon
his promise that Zaynab could come to him in Medina.”

Within a day of initiating this activity, another revelation
appeared to Muhammad, with a rebuke that brought distress.
Allah had deemed it unfitting that a Prophet should take pris-
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oners, although Muhammad and the Muslims could not be
condemned because they had acted in accordance with the
known revelation:
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It is not fitting for a prophet that he should have
prisoners of war until he has subdued the land.
You desire the temporal goods of this world;
but Allah looks to the Hereafter: And Allah is
almighty [and] all-knowing. (8:67) Had it not
been for a previous ordainment from Allah, a
severe penalty would have reached you for what
you took [the ransom]. (8:68)%

Exegetes are divided over the meaning of this new revela-
tion.” The hawks among them have always interpreted this
to mean that prisoners should, or at least could, be killed.
The doves among them have interpreted it to mean merely
that it is unficting for a Prophet to benefit financially from
prisoners; they should be released without ransom. There
is another view, which seems to sit in the middle: that it was
perfectly acceptable for prisoners to be ransomed, so long as
Muhammad himself did not do this. In other words, when
he was present as leader (&) on the battlefield (as opposed
to someone else serving as leader), prisoners should be freed
without ransom.

36



The ambiguity has negatively impacted on Islamic juris-
prudence on this issue throughout the last fourteen hundred
years, with scholars of different schools or factions favouring
particular views over other. We see groups such as ISIS
adopting the first interpretation, killing prisoners without
mercy. I do not intend to become engrossed in the debate.
To me the issue is easier to resolve by asking one fundamental
question: After Badr, when they were released via either
pardons or ransom, how did Muhammad deal with prisoners?

The best start point is verse 70 of the same surah:
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O Prophet! Say unto the captives who are in
your hands: If Allah knows any good in your
hearts, He will give you better than what was
taken from you, and will forgive you. Allah is
forgiving and most-merciful. (8:70)

We clearly sce here the transmission of divine clemency.
Captives could be freed and forgiven so long as they promised
to step back from further warfare against the Muslim polity.
Should they maintain antipathy towards the Islamic polity and
desire to continue fighting, they might do well to remember—
as they following ayah says—that Allah has given Muhammad
and the Muslims “power over them” (* u{cb” )77 We know
from the early Islamic chronicles of the example of Abu’Azzah
’Amr ibn ’Abdullah ibn "Umayr al-Jumahi, a Quraysh fighter
captured at the Battle of Uhud, who was executed for having
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broken his personal word to Muhammad when freed without
parole at Badr that he would not fight Muslims again.”® When
he appealed for clemency a second time, the Prophet declined,
explaining that he had broken his trust. “Indeed a believer will
not be bitten twice from the same snake hole.””

Making sense of the aforementioned fate of the Banu
Qurayza is not easy, especially given that their reported execu-
tion seems inconsistent with how the other Jewish tribes had
been treated both before and after this event occurred. For
example, we know from the carliest extant chronicles that the
Banu Nadir had been exiled from Medina for treachery in 625
CE without any executions and that they migrated north,
some to Khaybar and others all the way to Syria. When the
Muslim army captured those who had moved to Khaybar and
were urging continued resistance there in 628 CE, they were
again not executed even for their second case of treachery. They
were freed and allowed to remain in Khaybar so long as they
paid to the Islamic polity the precise amount of crops that they
had secretly offered to the Ghatafan tribe to join with them in
awar against the Muslims.

Thus, explaining the reports of the execution of an unverifi-
able number of adult male Banu Qurayza prisoners in between
these two eventsinvolvesa complicated argument that a) either
they were not executed; b) some were executed and others
not; c) that they were executed, but not as a requirement of
Islamic law or Muhammad’s choice. It is hard to argue against
carly Islamic sources which state that executions occurred,
despite the fragmentary and partially contradictory nature of
their narratives and the total lack of any other sources, such as
Jewish accounts or archacological evidence. So we are left with
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the traditional Islamic narrative found in the early sources,
which is the only explanation that might make any sense: that
the Jewish prisoners and the Prophet Muhammad both agreed
to abide by a ruling which would be created independently
and delivered by a third-party mediator. The Banu Aws tribe,
the Banu Qurayza’s allies, themselves provided the mediator,
Sa‘d ibn Mu‘adh, a decision accepted by Muhammad, who
promised to accept Sa'd’s ruling.'” Sa‘d chose to impose upon
the captured Jews the fate decreed for such prisoners in the
Torah, the Jews’ own holy book: execution.!”

This would legitimately remove from Muhammad and the
Islamic polity responsibility for the Banu Qurayza deaths,
meaning that, aside from three individuals executed for other
unrelated reasons and not for their participation in combat,
there are 70 known cases of prisoners being executed by
Muslims during the Prophet’s lifetime on his or any other
authorised Muslim leader’s instructions.

We also know that the Prophet wanted prisoners to be
treated well, as he told his companions when assigning them
to the companions’ care in Medina: “Observe good treat-
ment towards the prisoners.”' He insisted, for example, that
they be properly clothed'® and adequately fed.'** Al-Wagqidi
even reports a case of prisoners marvelling that their Muslim
captors let them ride camels while they walked beside them.'”
Expressly forbidding any torture or mutilation, Muhammad
stated in unequivocal terms: “I will not mutilate ... for Allah
would then mutilate me even though I am a prophet'%
Interestingly, he made this much-quoted statement first, to our
knowledge, when "Umar asked to be allowed to pull out the
teeth of Suhayl ibn ’Amr, a Quraysh leader and distinguished
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orator who had long agitated against Muhammad. Rejecting
"Umar’s request, Muhammad said that perhaps one day Suhayl
would have a change of heart about Islam. This actually tran-
spired. When Muhammad marched upon Meccain 630 CE in
a bloodless campaign, Suhayl was the one who requested, and
received, clemency on behalf of all Meccans from Muhammad,
who quoted from the Torah about the forgiveness given by the
Prophet Joseph to his brothers. Suhayl soon after converted
to Islam.'” When the Prophet died in 632, it was Suhayl who
gave a rousing speech that prevented the wavering Meccans
from opposing the continued rule of Islam.'®

Muhammad strongly disliked seeing people in bondage
and, rather than killing people after defeating them in battle,
preferred to free them in return for treaties which he hoped
would prevent further hostilities. After the Battle of Khaybar,
for instance, he had showed similar mercy to the Jews, frecing
them upon a pledge of good conduct and an agreement to pay
the same tribute that they had earlier duplicitously promised
to the powerful Banu Ghatafan. Despite having been betrayed
twice by the Banu Nadir, Muhammad let them remain in
Khaybar and married Safiyya, the widowed daughter of Huyay
ibn Akhtab, the Banu Nadir’s slain chief, apparently in order
to repair damaged relations.'” After hearing about the settle-
ment with Khaybar, the people of the nearby prosperous
orchard-oasis of Fadak, allied with Khaybar, sent Muhayyisa
ibn Masud to Muhammad in order to negotiate a similar
accord, asking to be treated leniently in return for surrender.
Muhammad agreed, and made no attack."’

Muhammad’s marriage to Safiyya is reminiscent of his
equally “political” marriage to Juwayriyya bint al-Harith bin
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Abi Dari, the daughter of the chief of the Banu al-Mustalig,
whom Muhammad married after the defeat of her tribe in 627
CE. Now as a kinsman by marriage, Muhammad was able to
free from bondage all the captives: one hundred families.'’
The Banu al-Mustaliq promptly joined the Islamic polity.
Even more mercifully, when he advanced upon Mecca in
630 CE at the head of an army of 10,000, he captured the city
in a bloodless invasion and promptly pardoned its leaders and
citizens, despite their eight years of fighting against him and
even more years of persecution. When its frightened inhab-
itants asked for mercy, he granted it, quoting the Prophet
Joseph, who had forgiven his eleven brothers for throwing him
down a well and leaving him for dead. In words attributed to
Joseph, which are now memorialised in a Qur’anic revelation

as Surab Yusuf'12:92, Muhammad told all Meccans:
e i ke, e
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He said, “There shall be no reproach upon you
this day. God will forgive you, for He is the most
merciful to those who show mercy’ (12:92)!'2
Likewise, when shortly after the opening of Mecca he took
vast numbers of prisoners and war spoils at Hunayn—6,000
women and children, 24,000 camels and 40,000 cattle—
Muhammad negotiated with the defeated and now Muslim
commander, Malik bin ’Awf An-Nasri, who let him keep the
animals, and freed all the prisoners (whom he first clothed in
better garments than they were captured wearing) without
requiring the payment of ransom.'” In fact, Muhammad
compensated out of the public treasury all of his warriors who
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felt unwilling to release slaves (still seen by them as a major
form of booty). Muhammad’s own profit from the Hunayn
campaign went for good causes, as the Qur’an reveals in Surah

Tawbah 9:60:
é;,;:;s :as,u 3 um/ : ,ws ’“Msm\g
pore
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The alms are only for the poor and the needy,
and those who collect them, and those whose
hearts are [now] reconciled, and to free the
captives and the debtors, and for the cause of
Allah, and [for] the wayfarer; a duty imposed
by Allah. Allah is the Knower [and] the Wise.
(9:60)114
The phrase “to free the captives” (lit. to free “the necks”)
relates explicitly to the release of the prisoners of war. The
Arabic word for slaves (4.¢) is not used. We find a similar verse
in Surah Al-Insan 76:8, which summarizes Islamic piety in this

fashion:
Lals \w A>J5 WA }"Ja)J
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And for the love of Allah they feed the indigent,
the orphan, and the captive. (76:8)'"

The fact that slavery existed in seventh-century Arabia—
as it did almost everywhere until recent centuries—and was
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not explicitly forbidden by either Qur’anic revelation or by
Muhammad himself should not be seen as evidence that it was
a desired institution. Accepting a similar logic would require
us also to believe that Jesus desired slavery, because he also
did not explicitly condemn it or demand the freeing of slaves.
Indeed, Paul the Apostle, the most significant Christian expos-
itor of Jesus’s teaching, merely told slaves to submit to their
masters.''® We do know, on the other hand, of Muhammad’s
preference for Muslims to free any slaves, including any
captives taken in war and not freed via pardon or parole. He
died having manumitted all the slaves assigned to his care in
recent battles.!”

The Qur’an itself speaks twenty-nine times of “what the
right hand possesses” (* o} oS W), which might be either
male or female slaves. It is clear that their humanity raises them
above being chattel property and exhorts kind treatment and
ideally their manumission. We have a hadith, for example, in
which the Prophet is asked which type of slave is the best to
free. Proving that being humane and selfless was more impor-
tant than acquiring property or wealth, he replied: “The most
expensive and the most valuable to his master.”!®

Anti-Islamic writers, pundits and propagandists complain
that female war captives became slaves and were subject to
sexual violation and rape. This is a gross error. Surah al-Noor
24:3 makes clear that female slaves cannot be exploited or used
for “whoredom” and encourages believers to facilitate their
manumission should the slave initiate the legal process and
have funds. Ordinarily the purpose of keeping any female war
captives was to provide for them if their husbands had been
slain, and most became married to the man to whom they
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were assigned. In terms of the Prophet’s own example—the
“Sunnah” that Muslims should follow—we have no evidence
that he ever had sexual relations with a war captive except for
those whom had he already freed and married (Juwayriyya
and Safiyya, who were not coerced into marriage).

The sources only mention women being taken captive on
four occasions—the campaigns against the Banu Qurayza,
Hawanzinites, Banu al-Mustaliq and Banu al-Anbar tribes—
and in three of the four cases all the women were freed and
returned, aside from those who chose without coercion or fear
to convert to Islam and/or marry Muslim men. Most of these
tribes embraced Islam anyway. The exception seems to be the
Banu Qurayza women, who, having lost their men following
the binding judgement of Sad ibn Mu’adh, remained within
the Muslim polity.

The scurrilous and deviant maltreatment of female captives
by Boko Haram, ISIS and other Jihadist groups not only
violates international law, but entirely violates the Qur’anic
and prophetic wisdom, and rests upon the miscreants
cunning twisting of Qur’anic verses and ahadith referring not
to war captives, but to houschold concubines. One can only
wonder what they would make of this hadith: “The Prophet,
may Allah’s peace and blessings be upon him, said, ‘He who
has a slave-girl and teaches her good etiquette and improves
her education and then manumits and marries her, will get a
double reward; and any slave who observes Allah's right and

his master's right will get a double reward.”""*
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CONCLUSIONS

This study has analysed the Qur’anic revelation and the
preaching and practices of Muhammad in order to ascertain
what Islam in its initial manifestation taught regarding the
responsibilities of Islamic armies and warriors towards the
people that we nowadays call civilians and other non-combat-
ants. It is clear that Muhammad ushered in an era of humanity
exceeding that found previously in Arabia and indeed virtu-
ally anywhere in the world.

Muhammad did not intend war and its ravages to involve
whole communities, but, rather, only the combatants, whose
aggression and willingness to take up arms made them
culpable and subject to armed resistance. Understanding
that Allah permitted self-defence against attack, he directed
warfare to the attackers, but not to their women, children and
elderly. Indeed, he forbade their deliberate targeting, unless
they surrendered their rights to protection by taking part in
combat. Consistent with modern international humanitarian
law, he mandated that all males younger than fifteen were to
be excluded from warfare. Because these categories of people,
and their servants and slaves, and the artisans and farmers who
supported them, were not fighting, they were not to be fought.
Ensuring that they were not caught up in close-quarters
fighting in darkness, he fought all his battles during daylight.

Extending this right to protection to the monks and other
clergy who devoted themselves to religious practices, and
then even to the kinds of property that we now call civilian
infrastructure, Muhammad created a widespread environ-
ment of safety that protected the lives and way of life of most
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people even in warring communities. In terms of infrastruc-
tural harm, we can only find as an exception one case of inten-
tional damage, which involved the inadequately explained
burning of some trees but not others in one particular orchard
among other untouched orchards. Aside from this, the carly
Islamic narratives and the abadith reveal no examples at all
of wanton civilian infrastructural destruction but do contain
several examples of explicit prohibitions against the deliberate
destruction of houses, buildings, churches, crops, trees, farm
animals and other things now called “civilian objects”.

As a new notion in Arabia, Muhammad chose not to
slaughter the defeated or captured warriors, but to find ways
of securing their release, cither through parole/ransom or
magnanimous pardons accompanying promises that those
freed warriors would never resume fighting. Reconciliation
with the Islamic polity was his aim. Humanity was his prac-
tice. He therefore ensured that prisoners were well cared for
and not tortured or abused.

Again, the sources do reveal one exception—that of the
Banu Qurayza—yet the killing of these prisoners was not
undertaken as an Islamic initiative or on Muhammad’s order,
but on the direction of a third-party mediator whose decision
both parties had solemnly sworn to accept. In any event, the
sources are greatly contradictory on the numbers killed, with
the lowest figure found in the sources being under half that
of the highest figure. The absence of any non-Islamic sources
leaves us unable to say much more than this.

Popular misconceptions fuelled by Al-Qaeda, ISIS, Boko
Haram and other violent extremist groups are not based on
an unbiased reading of the historical evidence. That evidence
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tells a totally different story: of a close compatibility between
the carly Islamic practices under the Prophet Muhammad’s
direction and the ethical code of civilian immunity embedded
within western Just War theory and international human-
itarian law. Aside from the combatants, Muslims were not
to kill or otherwise harm the innocent and they were not to
destroy their homes, infrastructure or means of survival.
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fl““” <_L\ L“r’ MUL,A\ﬁ Ui g\‘w u 64 el Uaév.x,)
S1,E5 - CLJV‘J‘U"Q)N‘GK ‘)L‘“d‘u"'}@s*’c}
L‘)J),u\lnﬁy\dlv J,\o\w)J d\u;dwu,
u;»;;;x\wduf.‘n\wdm&m}w\d\,{,u
Sl /"‘Sr‘““"ﬁ“”r“"fil‘ﬁr‘)”“w'wr@”f‘)
d\,wtu\ﬂ;bwﬂb,ﬂn r@ﬁmmﬂ,\www
\N\;é;;uyjbf\,{vjwypv,xwy,.,,wuy
&, "V;Mid;\’émy“wYﬁbuﬂv\b‘f‘cuf\b

52 % Y

Abi Ja'far Muhammad ibn Jarir al-Tabari, Zarikh al-Rusul
wa al-Muluk (Beirut: Dar al-Sadr, 2008), Vol. 2, p. 518.
There are very many abadith regarding the Prophet’s

59



63
64

65

i'tikaf, including Sunan al-Tirmidhi, Vol. 3, p. 97, hadith
790:
Abu Hurairah and Aisha narrated: "The Prophet £ would

perform i'tikaf during the last ten (days) of Ramadan until
Allah took him.

a ‘L,\J)\ML.A,@)&JU:}U
u@wwm[y@\ u\wkcum,ﬁ»,fd\u;w|
d|u;uu\wdb wwfuhm)u.fwﬂxug,i
m gl s e S 6. Xubw‘:wabyubvfd

§ - - P
§ 4 P

er’ g,.w\> A..Jlﬁ:)
See Lane, Arabic-English Lexicon, Vol 2 p-1597.
See note 59 above, particularly:

"You will find a people who say they are totally giving
themselves to Allah. Leave them to what they devote
themselves to. You will also find some who have shaved the
middle of their heads, and you can strike what they have
shaved with the sword.”

m\JMaau_;m,w»\d\_ﬁJuu)JJ _,,\L.;,I &
p—@“)“)lﬂ} (“)J&«”M‘B«»r@“r‘)lﬁﬁ-hwv\"ﬁjl;({
uﬁbﬂ|wr@.«)9).]abj\uﬁ\)¢&by.bé.~3ﬁ r@..m\\,“,,

el ek U

Cf. Taqgi ad-Din Ahmad ibn Taymiyyah, Majmu’ al-Fa-
tawa Sheikh ul-Islam Abmad ibn Taymiyyah Compilation
and arrangement of ‘Abdur-Rahman ibn Muhammad
ibn Qasim and his son Muhammad (Cairo: Maktaba ibn
Taymiyyah), Vol. 28, p. 660.

60



66
67
68
69
70

71

72
73
74

75
76
77
78

Al-Waqidi, Kitab al-Maghazi, Vol. 2, p. 758.

Surah al-Hajj 22:40.

Lane, Arabic-English Lexicon, Vol. 2, p. 2155.

Al-Tabari, Tarikh, Vol. 2, pp. 659-660.

Abd Al-Fattah El-Awaisi, “Umar's Assurance of Safety
to the people of Aclia (Jerusalem): A Critical Analytical
study of the Historical Source”, Journal of Islamic Jerusalem
Studies, Vol, 3, No. 2 (Summer 2000), pp. 47-89.

Cf. Pnina Sharvit Baruch and Noam Neuman, “Warning
Civilians Prior to Attack under International Law:
Theory and Practice”, in Raul A. Pedrozo and Daria P.
Wollschlaeger, eds., International Law and the Changing
Character of War, Volume 87 of International Law Studies
(2011), pp. 359-412.

Surah al-Hashr 59:2.

Al-Waqidi, Kitab al-Maghazi, Vol. 1, p. 374.

Cf. Joel Hayward, War is Deceit: An Analysis of a
Contentious Hadith on the Morality of Military Deception
MBDA English Monograph Series - Book No. 24
(Amman: Royal Islamic Strategic Studies Centre, 2017).
Cf. Ibn Hisham, As-Sirah an-Nabawiyyah, p. 626.
Al-Waqidi, Kitab al-Maghazi, Vol. 3, pp. 929, 931-932.
Ibid., Vol. 3, p. 929.

Sunan abu Dawud, p 385, hadith 3004:

u;é,a)vu;f#hywb)\.uu.x,@uﬁu;}\gu,\;u

(u,wm‘ysuumu. S5 sl Ju Y s
C)}b Y o BV A 5 56 d‘ o «.U ‘r{w‘) B
LA )wwwwgﬂwwywm

61



gx wupuw,u,yguumfwu,
UL}Y\OMUAWQKUA}G‘UA\.\”M;JUédAuD fl...: o
(L,wmy@\vu;gw(wwwy@wu\,&,\
U,Jo,u,,ﬂfmumdm\g..ij,ém&w
G A3 1 (6 gygfubmu\;,ijpm}mu\
ij)ufu&u»;)tfw yf@d}wm\y@
M,\C,L,unu g\} u,,;\, su.U-\J.a\S\ ;,@\d\ BNg e
c“*’ yw@,_wgur,\,wu_@y}\f\f
dwy\)L“)b)uhw\,m\(u}wwy@\ﬁ

CfJ}JW\wmymdu\cf\(\,}wmé,m
uu,..\}_x,awuu JMWM\QKN&G,\;;;}S&
Mwmymdwﬂxmwggwfayquuu
d}-\klﬂ VS Y\ ki RN S\ S’d Je CAJL; UQL
%}wécM\\fobﬁyr@w\wo}b»u\bab “le
r‘f" dﬂb osanlis o).usl.au 5 J‘ gm} M,J\ 25 UQL

PO S 15 B QLM\‘}:&L@
s&v“%’:r«ru‘ybrw‘w&y‘vl’mbﬁ;b
dmwwﬂ;um\aww\,ft,‘,ww\y«u\dy)m|
Ik 46 % S 4 cle 2l G 1 4,05 Je o6 s
mwwfwufg@w«my@ywwﬂ
)uY\w»Y(wu(lb\«»s;; \53 ww‘»)@«(w’:

PR

EAE sw\gd\éﬂ}ww‘y:&\ JMMQM‘}}L«"J«C

62



e o)
79 Sunan ibn Majah, Vol. 2, p. 527, hadith 2844:

“It was narrated by Ibn ‘Umar that the Messenger of
Allah ¢ burned the palm trees of the Banu Nadir at
al-Buwalra Then Allah revealed the words: “Whatever [of
their] palm-trees you may have cut down or left standing
on their roots, it was by Allah's permission so that He
might disgrace the transgressors.” [59: 5]

yw\dy)‘ﬂl}u\uﬁehuﬁkwu;w”\l)lﬂ\t)udf\ﬂ-b
3 Jos 50 G5B 50 s gmw~w£a},www\
uu,.s; S e A

80 Surah al-Hashr 59:5:
el i md;uuy\y@u&,fijj;g‘};gfﬁu

81 Cf. Ibn Hisham, As-Sirah an-Nabawiyyah, p. 531;
Al-Waqidi, Kitab al-Maghazi, Vol. 1, pp. 372-373.

82 Abu al-Hasan Ali Ibn Muhammad Ibn Habib al-Mawardi,
Al-Abkam as-Sultaniyyah (London: Ta-Ha, 2005), p. 82;
Al-Waqidi, Kitab al-Maghazi, Vol. 1, p. 368.
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